






ment takes the position that it is entitled to recover from
the plaintiff, the Medicare recipient, regardless of the
scope of recovery or the form of the release. The govern­
ment aggressively attempts to ignore the very language
of the statute that it quotes to support its position.

Certainly, if Medicare has paid for medical services for
which a qualifying primary plan (e.g., an insurance policy
or self-insured entity) is primarily responsible, the United
States may bring a claim against that primary plan for
reimbursement.14 Moreover, Medicare secondary payer
suits may be filed against primary insurance providers as
well as "any entity, including a beneficiary, provider, sup­
plier, physician, attorney, State agency or private insurer
that has received a primary payment."15

Interestingly, the government claims to be restricted
in that it asserts that state courts have no jurisdiction to
adjudicate the existence or enforceability of a potential
Medicare claim, citing Estate of Barbeaux v. Lewis16 The
government accedes to no waiver of sovereign iinmu-

& Annuity Insurance Co. v. Knudson. 18 These court rulings
recognize that a plan or fiduciary does have a claim (equi­
table lien) on funds that can clearly be traced to money
being held by the injured party.

Sereboffv. Mid Atlantic Medical Services, Inc. 19 deals with
a more broadly written provision. The agreement in that
case was that the plan was entitled to full reimbursement
from all recoveries from a third-party liability recovery.
The U.s. Supreme Court held that the ERISA plan was
entitled to full recovery of its expenditures after reduction
for the costs of litigation, including attorney fees.2o While
the Court repeatedly used the term "equitable lien," it
meant "subrogation lien" and further observed that "[a]
subrogation lien ... is an equitable lien impressed on
moneys on the ground that they ought to go to the insur­
er."21 Translated, it appears to say that where a plaintiff
has recovered medical expenses that were funded by the
ERISA provider, those recovered funds actually belong to
the provider, hence the use of "lien."

nity which would provide a state court with jurisdic­
tion to adjudicate the existence or amount of a potential
Medicare claim.

Can, then, Medicare compel the claimant's attorney to
also represent Medicare in state court? Can Medicare com­
pel the claimant's attorney to represent its subrogation
interests in a court in which there is no jurisdiction over
the claim, while simultaneously refusing to participate
in the litigation and share the costs thereof? A significant
further consideration is that it is an ethical violation to
represent two different clients who are fighting over the
same pool of money. The Attorney General represents the
government and is qualified to obtain the government's
money from the tortfeasor. It is recommended that the
claimant's attorney, as an alternative to explaining this
conflict of interests to the Grievance Committee, lets the
government represent its own interests. The government
has an independent right to do so; let it negotiate its own
settlement or resolution. Restrict the claimant's claims to
personal injury, pain and suffering.

ERISA
The controlling statutory language is found in ERISA, 29
U.s.c. § 1132(a)(3)(B), which authorizes the "plan fidu­
ciary to obtain other appropriate equitable relief." The
U.s. Supreme Court has interpreted the meaning of this
phrase in Mertens v. Hewitt Associates17 and Great-West Life
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The majority of the ERISA health insurance plans
have, in varying forms, a subrogation/ eqUitable lien pro­
vision.22 Without addressing each individual plan nation­
wide, certain principles would seem to stand out. First,
all the cases are premised on the assumption that the
injured party recovered compensation from a third party
in a liability situation. Also, this compensation, the recov­
ery, is not only for injuries, pain and suffering, but also
for past and future medical expenses paid, and to be paid,
by the ERISA provider. Upon any recovery, therefore,
the insurer rightfully seeks reimbursement of moneys it
has paid or will pay. Medical expenses proven and/or
claimed by the injured party, should be remitted back to
the payor under the constraints of equitable subrogation.
"CPLR 4545(c ) ... was enacted in 1986 in order to pre­
vent duplicate recoveries for, among other things, costs
of medical care. This statute does not alter [a provider's]
traditional remedy because 'a defendant still may be held
responsible in subrogation."'23 Rather, those identifiable
funds should go to the payor. The above analysis applies
in instances where the claimant receives a general recov­
ery for injuries and past and/or future expenses.

What result is reached, however, where the injured
claimant only advocates and promotes claims for bodily
injury, pain and suffering? What result is reached where
the injured party specifically does not make any claims
for medial expenses? Where the recovery provision is for
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medical expenses recovered, ERISA providers would/
should be free to intervene and assert their own claims
and causes of action. The salient result in that situation
would be that a plaintiff is free to consume the funds
recovered for his or her clearly defined claim, the injuries.
The issue may still be muddy where the ERISA contract
lays claim to any third-party recovery, regardless whether
medical expenses are included.

1. 547 us. 268, 126 S. Ct. 1752 (2006).

2. 42 usc. §§ 1396-1396v.

3. 42 usc. § 1396a(a)(25)(A).

4. Ark. Code Ann §§ 20-77-307(c), 20-77-307(a).

Recommendations
So how does the practicing attorney reconcile all these
apparently conflicting and overlapping rights and claims?
The solution may be as simple as advising the medical
provider of the pending claim. Almost all insurance poli­
cies have notification requirements. Perhaps it would be
prudent to provide the carrier, Medicaid, Medicare or
ERISA, with a copy of the complaint when the action is
started. Maybe the provider should be put on written
notice that it is free to retain its own counsel and either
start a separate lawsuit or intervene in yours. Then, the
lawsuit itself must be carefully articulated throughout
the litigation to make it clear and precise that the claims
being made do not include any for medical treatment
or drug expenses. Any action for recovery of medical
expenses must be at the health insurer's initiative. Finally,
upon settlement, the release must be for the bodily inju­
ries, pain and suffering only and specifically preserve
those potential medical expense claims.

As a practical matter, it is recommended that the
plaintiff's attorney decline to pursue the medical expens­
es on behalf of Medicaid, Medicare or ERISA. To do so
could create a potential conflict: if your personal injury
client is inclined to accept a proffered settlement and the
state or other provider objects to the amount of the settle­
ment or to its proportionate share, a conflict is created.
It is an obvious conflict of interest for the attorney to
attempt to represent two parties with competing claims.24

The plaintiff should be clear in his or her allegations that
recovery is being sought for "bodily injury, pain and suf­
fering only" and that medical expenses are never pled or
alleged. If counsel receives a "Notice of Lien" from the
local state authority, counsel should advise the authority
in writing that he or she will not, and is ethically prohib­
ited from, representing the government's or provider's
interests relative to medical expenses.

It would appear to be that, as with subrogation claims
for medical expenses generally,25 plaintiffs should con­
tinue to proVide only the restricted release to liability car­
riers that protects the subrogation rights of other carriers
or entities. •
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