











medical expenses recovered, ERISA providers would/
should be free to intervene and assert their own claims
and causes of action. The salient result in that situation
would be that a plaintiff is free to consume the funds
recovered for his or her clearly defined claim, the injuries.
The issue may still be muddy where the ERISA contract
lays claim to any third-party recovery, regardless whether
medical expenses are included.

Recommendations

So how does the practicing attorney reconcile all these
apparently conflicting and overlapping rights and claims?
The solution may be as simple as advising the medical
provider of the pending claim. Almost all insurance poli-
cies have notification requirements. PPerhaps it would be
prudent to provide the carrier, Medicaid, Medicare or
ERISA, with a copy of the complaint when the action is
started. Maybe the provider should be put on written
notice that it is free to retain its own counsel and either
start a separate lawsuit or intervene in yours. Then, the
lawsuit itself must be carefully articulated throughout
the litigation to make it clear and precise that the claims
being made do not include any for medical treatment
or drug expenses. Any action for recovery of medical
expenses must be at the health insurer’s initiative. Finally,
upon settlement, the release must be for the bodily inju-
ries, pain and suffering only and specifically preserve
those potential medical expense claims.

As a practical matter, it is recommended that the
plaintiff’s attorney decline to pursue the medical expens-
es on behalf of Medicaid, Medicare or ERISA. To do so
could create a potential conflict: if your personal injury
client is inclined to accept a proffered settlement and the
state or other provider objects to the amount of the settle-
ment or to its proportionate share, a conflict is created.
It is an obvious conflict of interest for the attorney to
attempt to represent two parties with competing claims.?
The plaintiff should be clear in his or her allegations that
recovery is being sought for “bodily injury, pain and suf-
fering only” and that medical expenses are never pled or
alleged. If counsel receives a “Notice of Lien” from the
local state authority, counsel should advise the authority
in writing that he or she will not, and is ethically prohib-
ited from, representing the government’s or provider’s
interests relative to medical expenses.

It would appear to be that, as with subrogation claims
for medical expenses generally,?> plaintiffs should con-
tinue to provide only the restricted release to liability car-
riers that protects the subrogation rights of other carriers
or entities. =2
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